
BEFORE THE ENVIRONMENTAL APPEALS BOARD 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 

) 
In re: ) 
Energy Answers Arecibo, LLC ) 
Arecibo Puerto Rico Renewable ) 
Energy Project ) 

) 
) 

-----------) 

PSD Appeal No.13-05, 13-06, 13-07, 13-08 

MOTION TO DISMISS FLORES AND CENTENO PETITION FOR REVIEW 

EPA Region 2 respectfully requests that the Environmental Appeals Board ("EAB" or 

"Board") dismiss the Petition for Review of Waldemar N atalio Flores Flores and Aleida Centeno 

Rodriguez, filed July 23, 2013, in the above captioned matter ("Flores and Centeno Petition for 

Review") . EPA Region 2 issued the final Prevention of Significant Deterioration ("PSD") 

permit on June 11,2013, for the construction ofthe Arecibo Puerto Rico Renewable Energy 

Project. 

Petitions for review of a final PSD permit "must be filed with the Clerk of the 

Environmental Appeals Board within 30 days" after the Regional Administrator serves notice of 

permit issuance. 40 C.F.R. § 124.19(a)(3) (2013). "A petition is filed when it is received by the 

Clerk ofthe [EAB] ... ". Jd; 40 C.F.R. § 124.19(i)("A document is filed when it is received by 

the Clerk of the [EAB]"). EPA Region 2 issued the PSD permit on June 11, 2013; therefore, any 

and all petitions for review of that permit must have been filed by July 11, 2013. However, 

whenever a party is required to act within a prescribed time period after service of notice by 

mail, three days shall be added to the prescribed time. 40 C.F.R. § 124.20(d). At most, this 

would extend the filing deadline to July 15, 2013 (due to the weekend) for a petitioner who 
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received notice by mail. Here, the EAB docket indicates that the Clerk of the EAB received the 

Flores and Rodriguez Petition for Review on July 23, 2013, well beyond both the actual filing 

deadline of July 11, 2013 and a possible deadline of July 15, 2013. 

Furthermore, EPA Region 2 provided clear instructions about the filing procedures. The 

letter that served notice on the interested parties states that "any petition for review under this 

part must be made within thirty (30) days ofthe service of notice ofthe final permit decision." 

(Exhibit 1). The letter also refers the interested parties to 40 C.F.R. § 124.19 and the Board's 

website at http://www.epa.gov/eab for "more information on the required contents of the petition 

and procedures for appeal." !d. EPA Region 2 also included the correct addresses for filing 

petitions by regular mail and hand-carrier/Federal Express. Id. Thus, Petitioners were provided 

with the information necessary to file their petitions in a timely manner. 

The Board strictly construes threshold procedural requirements, such as the timely 

filing of a petition. See Order Granting in Part Extension ofTime to File Petition for Review 

(July 11, 2013) (Docket No.6) (citations omitted). Furthermore, the "Board's strict adherence to 

the appeal deadline prescribed by the regulations is particularly warranted in matters involving 

the review ofPSD permits because, as the Board has previously explained, PSD permits are 

time-sensitive." Id. (footnote omitted). The Board has observed that it is Petitioner's 

responsibility to ensure that fi1ing deadlines are met, and the Board will generally dismiss 

petitions for review that are received after a filing deadline. In re: AES Puerto Rico, 8 E.A.D. 

324, 329 (EAB 1999)The Board will relax a filing deadline only where specific circumstances 

exist. Id. The Board's docket does not indicate that Petitioner has filed any document with the 

Board seeking leave for additional time or that otherwise attempts to demonstrate the existence 

of special circumstances in this case. 
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Region 2 received a copy of the Petitioners' Petition for Review during the week of July 

15 and contacted Ms. Centeno by e-mail on July 18 after noticing that the Board had not posted 

the petition on the Board website as filed. (Exhibit 2). The e-mail informed Ms. Centeno that it 

appeared that the Board had not received her Petition. 1 Based on the Board website, which was 

updated sometime after close of business on Friday, July 26, it appears that the Petitioners did 

not act expeditiously, even after being alerted to the problem, because the docket indicates a July 

23 filing date. The Board has previously dismissed as untimely a petition that was initially 

directed to the Region rather than the Board. AES Puerto Rico, 8 E.A.D. at 329-330. 

Where no good cause has been shown to relax the deadline, the Board will adhere to the 

30-day deadline for petitions for review. See Order Granting in Part Extension ofTime to File 

Petition for Review (July 11, 2013) (Docket No.6) (citations omitted). Earlier in this instant 

case, the Board granted a five business day extension to file a petition to the Coalition of 

Organizations against Incinerators ("the Coalition"). However, unlike here, the Coalition moved 

for an extension of time to file. Moreover, the Board granted an additional five days due, in part, 

to the Independence Day Holiday and the Agency-wide furlough day due to sequestration. See 

See Order Granting in Part Extension ofTime to File Petition/or Review (July 11 , 2013) 

(Docket No. 6) . None of those factors are present here. 

EPA Region 2 has sent email messages to all parties and/or counsel for parties in this 

matter asking whether they concur or object to this motion. To date, the Permittee, Energy 

Answers Arecibo, LLL, does not object to this motion. In addition, the Coalition advised it 

objects to the motion. Others have not yet responded. 

1 EPA also sent an e-mail to Mr. Flores at the same time but it was returned as unreceived. 
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In conclusion, and for all the foregoing reasons, EPA Region 2 respectfully requests that 

the Board grant this motion and dismiss the Flores and Rodriguez Petition for Review. 

Date: July 31, 2013 

Brian L. Doster 
Air and Radiation Law Office 
EPA Office of General Counsel 
1200 Pennsylvania Ave. N.W. (MC 2344A) 
Washington, D.C. 20460 
202-564-1932 
Doster .Brian@epa. gov 
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Respectfully Submitted, 

IS/ 

James L. Simpson 
Assistant Regional Counsel 
U.S. EPA Region 2 
290 Broadway 
New York, New York 10007 
212-637-3245 
Simpson.j ames@epa.gov 

Joseph Siegel 
Senior Attorney 
U.S. EPA Region 2 
290 Broadway 
New York, New York 10007 
212-637-3208 
siegel. j oseph@epa. gov 
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WASHINGTON, D.C. 

) 
In re: ) 
Energy Answers Arecibo, LLC ) 
Arecibo Puerto Rico Renewable ) 
Energy Project ) 

) 
) 

___________ ) 

PSD Appeal Nos.13-05, 13-06, 13-07, 13-08 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Motion to Dismiss was served via 
regular mail on: 

Christopher D. Ahlers 
Environmental and Natural Resources Law Clinic 
Vermont Law School 
P.O. Box 96, 164 Chelsea Street 
South Royalton, VT 05068 

Martha G. Quinones Dominguez 
P.O. Box 8054 
Arecibo, Puerto Rico 00613 

Eliza Llenza 
P.O. Box 9865 
San Juan, Puerto Rico 00908 

Cristina Galan 
Urb Radioville #121 
Ave. Atlantico 
Arecibo, Puerto Rico 00612 

Henry C. Eisenberg 
Skadden, Arps, Slate, Meagher & Flom, LLP 
1440 New York Avenue, N.W. 
Washington, D.C. 20005-2111 



By: IS/ 

James L. Simpson 
U.S. EPA Region 2 

Waldemar Natalio Flores Flores 
Quality Assurance Officer 
Forest Hills B 20, Calle 4 
Bayamon, Puerto Rico 00959-5527 

Aleida Centeno Rodriguez 
25 X 11, Mirador Vista Azul 
Arecibo, Puerto Rico 00612 

July 31,2013 at New York, New York 

New York, New York 10007 
212-637-3245 
Simpson.James@epa.gov 


















